March 11, 1994

The Honor abl e Robert A. Marks
At torney Cener al

State of Hawai i

425 Queen Street

Honol ul u, Hawaii 96813

Dear M. Marks:

Re: Suppl enental Hom ci de Reports

This is in response to your nenorandum dated February 18,
1994, and received by the Ofice of Information Practices ("QP")
on February 22, 1994, requesting an advi sory opinion concerning
the public's right to inspect and copy Suppl emental Hom ci de
Reports ("Reports”). Your nenorandum was pronpted by a letter
dated February 17, 1994, which you received from Maxwel | Cooper,
M D., requesting copies of the Reports.

| SSUE PRESENTED

Whet her, under the Uniform Information Practices Act
(Modi fied), chapter 92F, Hawaii Revised Statutes ("U PA"), the
Reports must be made avail able for public inspection and copying
upon request.

FACTS

The president of the Hawaii R fle Association, Dr. Maxwel |
Cooper, has requested the Attorney Ceneral of the State of Hawaii
to provide himw th copies of the Reports submtted by all of the
counties in the State of Hawaii for the years 1987 through 1993.

A bl ank copy of the Report formis attached as Exhibit "A"

You have al so provi ded sanpl e copies of the conpleted Reports for
the OP to review in connection with this advisory opinion. W
understand that the Reports are prepared each nonth by the county
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police departnents and contain the follow ng information about
hom ci des that occurred within each respective county during the
nmont h:

1) Wiether the situation involved single or nmultiple
victin(s) and of fender(s);

2) Age of victimand of fender;

3) Sex of victimand of fender;

4) Race of victimand of fender;

5) Ethnicity of victimand of fender;

6) Weapon used;

7) Relationship of victimto offender;

8) Circunstances (of the hom cide); and

9) Hawaii race (ethnicity) of victimand offender.

The Reports provided for the OP s review do not contain the
names, addresses, or any other individually identifiable
i nformati on about the victins and offenders. The "C rcunstances”
colum in the Reports nerely contains a brief, typically one-
sentence description about the homcide. Exanples are provided
at the top of the columm to indicate the format of the brief
description for the "G rcunmstances"” colum. The exanpl es
provided are: "[v]ictimshot in hunting accident, gun-cleaning,
children playing with gun, etc."

It is our understanding that the information contained in
the Reports is sunmarized in an annual report, nmade available to
the public, entitled "Crinme in Hawaii" which is published by the
Crinme Prevention Division, Departnment of the Attorney Ceneral.

DI SCUSSI ON

Under the U PA agencies nust permt inspection and copyi ng
of governnment records unless specifically excepted by one of the
provisions in section 92F-13, Hawaii Revised Statutes. See Haw

Rev. Stat. § 92F-11(a), (b) (Supp. 1992). OQur review of the five
U PA exceptions set forth in section 92F-13, Hawaii Revi sed
Statutes, reveals that only two of the U PA exceptions could
conceivably apply to permt wthholding of the Reports. W wll
address these two exceptions, sections 92F-13(1) and (3), Hawaili
Revi sed Statutes, separately.
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Because the Reports nerely contain aggregate and statistical
i nformati on about each homicide, and do not contain any nanes,®
addresses, or any other individually identifiable information
about the victimor offender, the disclosure of the Regorts woul d
not inplicate the privacy interests of any individual. Thus, in
our opinion, the U PA s personal privacy exception, section
92F-13(1), Hawaii Revised Statutes, would not apply to permt the
wi t hhol di ng of the Reports.

"Records or information conpiled for |aw enforcenent
pur poses,” are an exanple of the type of records protected by the
U PA s "frustration of a legitimte governnent function”
exception in section 92F-13(3), Hawaii Revised Statutes. See
S. Stand. Comm Rep. No. 2580, 14th Leg., 1988 Reg. Sess., Haw.
S.J. 1093, 1095 (1988). However, this U PA exception does not
provi de a bl anket exception for all |aw enforcenent records.
Only those | aw enforcenent records which, "by their nature, nust
be confidential in order for the governnment to avoid the
frustration of a legitimte governnment function" are protected by

this exception. Haw. Rev. Stat. § 92F-13(3) (Supp. 1992).

'Al t hough the Report does contain the name and signature of the
agency enpl oyee who prepared the Report and the signature of the
Chi ef Sheriff, Conm ssioner, or Superintendent of the agency
preparing the Report, this information is not protected by the
U PA's personal privacy exception. Under section 92F-12(a)(14),
Hawai i Revised Statutes, except for individuals enployed in an
under cover capacity wth a | aw enforcenent agency, the nanes of
agency enpl oyees and their job positions are specifically
designated as public information. See AP Op. Ltr. No. 91-14 (Aug.
28, 1991) (names of enployees acting as raters for Purchase of
Servi ce Proposal Rating Sheets not protected under the U PA).

’See O P Op. Ltr. No. 91-24 (Nov. 26, 1991) (record must be
individually identifiable to result in an invasion of personal
privacy). Furthernore, in previous AP advisory opinions, we have
found that deceased persons do not have any privacy interests under
the UPA. See OP Q. Ltr. No. 91-32 (Dec. 31, 1991); O P (p. Ltr.
No. 90-18 (May 18, 1990). Thus, since no individually identifying
information is given in the Reports about either the victin(s) or
of fender(s), we need not address the privacy interests of those
i ndi vi dual s.
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In previous O P advisory opinions, we found it useful to
exam ne the parallel exenption for |aw enforcenent records
contained in the federal Freedom of Information Act, 5 U S.C

§ 552(b)(7) (1988) ("FA A"), when determ ning whether a | aw
enforcenent record naintained by a Hawaii State agency shoul d be
protected under the U PA. See QP Q. Ltr. No. 91-21

(Dec. 31, 1991); OP Op. Ltr. No. 91-6 (May 2, 1991); AOP Op.
Ltr. No. 90-36 (Dec. 17, 1990). FO A s Exenption 7, as
originally enacted, provided a bl anket exception from disclosure
for all |aw enforcenent investigative records. However, in 1974,
Congress narrowed the scope of Exenption 7 and provided that

wi t hhol di ng under this exenption is permtted only if disclosure
woul d "threaten one of the enunerated harns of Exenption 7's siXx
subparts.” Ofice of Information and Privacy, U S. Dep't of
Justice, Freedom of Information Act & Privacy Act Overview 196
(1993). Exenption 7 of the FO A provides that federal agencies
are not required to disclose:

[ Rlecords or information conpiled for |aw

enf orcenent purposes, but only to the extent that
t he production of such | aw enforcenment records or
information (A) could reasonably be expected to
interfere with enforcenent proceedings, (B) would
deprive a person of aright to a fair trial or an
inpartial adjudication, (C could reasonably be
expected to constitute an unwarranted invasi on of
personal privacy, (D) could reasonably be expected
to disclose the identity of a confidential source,
including a State, |local, or foreign agency or
authority or any private institution which

furni shed informati on on a confidential basis,
and, in the case of a record or information
conpiled by a crimnal |aw enforcenent authority
in the course of a crimnal investigation or by an
agency conducting a | awful national security
intelligence investigation, information furnished
by a confidential source, (E) would disclose

t echni ques and procedures for | aw enforcenent

i nvestigations or prosecutions, or would disclose
gui delines for |aw enforcenent investigations or
prosecutions if such disclosure could reasonably
be expected to risk circunvention of the |law, or
(F) could reasonably be expected to endanger the
life or physical safety of any individual.
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5 US.C §552(b)(7) (1988).

Because the Reports contain aggregate and statistical
information only, we do not believe that disclosure would
threaten any of the enunerated harnms listed in FOA' s
Exenption 7.% Qur examination of the type of information
contained in the Reports does not reveal any information which,
i f disclosed, could reasonably be expected to hinder a | aw
enf orcement agency's investigations or enforcenent activities;
reveal the identity of any offender or w tness; or reveal
i nvestigative techniques. There is no evidence to indicate that
di scl osure of the Reports under the U PA would result in the
"frustration of a legitimte governnent function" under section
92F-13(3), Hawaii Revised Statutes, especially where the
information is later conpiled into a publicly available report.
In addition, we do not believe that any of the other U PA
exceptions contained in section 92F-13, Hawaii Revised Statutes,
can be applied to permt the Departnent of the Attorney Ceneral
to withhold the Reports. Consequently, we believe that, under
the U PA, the Reports nust be nade avail able for public
i nspection and copyi ng upon request.

CONCLUSI ON

The sanpl e Reports provided for the OP s review do not
contain any nanes, addresses, or any other individually
identifying information about either the victins or offenders.
Thus, the U PA s personal privacy exception does not apply to
protect the Reports. Further, because the disclosure of the
Reports woul d not threaten any harm sought to be protected under
the UPA s "frustration of a legitimte governnent function”
exception, and because none of the other U PA exceptions apply to

3cur research of case |aw fromother jurisdictions has reveal ed
that statistical information concerning crines generally is not
protected under other states' public records |aws. See Bozenan
Daily Chronicle v. Gty of Bozeman Police Departnment, 859 P.2d 435,
437 (Mont. 1993) (statistical information on crinmes commtted
constitutes "public crimnal justice information" under the Mntana
Crimnal Justice Information Act of 1979). See al so People v.
Nel son, 427 N.Y.S. 2d 194, 197 (1980) (court advi sed defendant that
the disclosure of statistical data for prostitution-rel ated
of fenses is authorized under New York's Freedom of Information

Law) .
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the Reports, we conclude that, under the U PA the Reports nust
be made avail abl e, upon request, for public inspection and

copyi ng.
Very truly yours,

Stella M Lee
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

SM.: sc

At t achment

C: Dr. Maxwel | Cooper
Hawaii Ri fl e Associ ation
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